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NOTICE OF EXEMPT RULEMAKING
TITLE 9. HEALTH SERVICES
CHAPTER 18. DEPARTMENT OF HEALTH SERVICES
ADULT-USE MARIJUANA PROGRAM

PREAMBLE
Article, Part or Sections Affected (as applicable) Rulemaking Action
R9-18-102 Amend
R9-18-302 Amend
R9-18-303 Amend
R9-18-304 Amend
R9-18-305 Amend
R9-18-308 Amend

Citations to the agency’s statutory rulemaking authority to include the authorizing statute

(general) and the implementing statute (specific) and the statute or session law authorizing

the exemption:

Authorizing statutes:  A.R.S. 88 36-136(G) and 36-2854

Implementing statutes: A.R.S. 88 36-2854, 36-2855, 36-2858, 36-2862, 36-2864, 36-2865, and
41-1080.01

Statute or session law authorizing the exemption: Proposition 207, § 8

The effective date of the rule and the agency’s reason it selected the effective date:

June 1, 2021

This is the date by which the Department is required under A.R.S. § 36-2865 to have rules in
place to implement A.R.S. Title 36, Chapter 28.2.

A list of all notices published in the Register as specified in R9-1-409(A) that pertain to the

record of the exempt rulemaking:

Notice of Public Information: 26 A.A.R. 3155, December 11, 2020
Notice of Exempt Rulemaking: 27 A.A.R. 140, January 29, 2021
Notice of Exempt Rulemaking: 27 A.A.R. 693, May 7, 2021
Notice of Exempt Rulemaking: 26 A.A.R. 696, May 7, 2021
Notice of Exempt Rulemaking: 26 A.A.R. 747, May 14, 2021

The agency’s contact person who can answer questions about the rulemaking:

Name: Thomas Salow, Branch Chief
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Address: Arizona Department of Health Services
Public Health Licensing Services
150 N. 18th Ave., Suite 400
Phoenix, AZ 85007

Telephone: (602) 364-1935

Fax: (602) 364-3808

E-mail: Thomas.Salow@azdhs.gov

or

Name: Robert Lane, Office Chief

Address: Arizona Department of Health Services

Office of Administrative Counsel and Rules
150 N. 18" Ave., Suite 200
Phoenix, AZ 85007

Telephone: (602) 542-1020

Fax: (602) 364-1150

E-mail: Robert.Lane@azdhs.gov

An agency’s justification and reason why a rule should be made, amended, repealed, or

renumbered to include an explanation about the rulemaking:

As part of the election in November 2020, voters approved Proposition 207, establishing Arizona
Revised Statutes (A.R.S.) Title 36, Chapter 28.2, relating to “the responsible adult use, regulation
and taxation of marijuana.” A.R.S. § 36-2854 requires the Arizona Department of Health Services
(Department) to adopt rules to implement and enforce A.R.S. Title 36, Chapter 28.2, regulating
“marijuana, marijuana products, marijuana establishments and marijuana testing facilities.”
A.R.S. § 36-2855 requires marijuana facility agents to be registered with the Department. After
receiving an exception from the rulemaking moratorium established by Executive Order 2020-02,
the Department adopted rules in 9 A.A.C. 18, effective January 15, 2021, for licensing of
marijuana facility agents and marijuana establishments to comply with A.R.S. Title 36, Chapter
28.2. The Department conducted subsequent rulemaking in 9 A.A.C. 18, effective May 1, 2021,
for the licensing of marijuana testing facilities and the testing of marijuana and marijuana
products before sale by marijuana establishments. Now the Department is establishing
requirements to implement A.R.S. § 36-2854(A)(9), which requires the Department to create and
implement a “social equity ownership program” for marijuana establishments. Pursuant to
Proposition 207, the Department is exempt from the rulemaking requirement of A.R.S. Title 41,

Chapters 6 and 6.1 for 60 months after the effective date of the law.
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A reference to any study relevant to the rule that the agency reviewed and either relied on

or did not rely on in its evaluation of or justification for the rule, where the public may

obtain or review each study, all data underlying each study, and any analysis of each study

and other supporting material:

The Department did not rely on any study in making these changes to the rules.

A showing of good cause why the rule is necessary to promote a statewide interest if the

rulemaking will diminish a previous grant of authority of a political subdivision of this

state:
Not applicable

The summary of the economic, small business, and consumer impact, if applicable:

Not applicable

A description of any changes between the proposed rulemaking, including any

supplemental proposed rulemaking, and final rulemaking package, (if applicable):

Not applicable

An agency’s summary of the public or stakeholder comments made about the rulemaking

and the agency response to the comments, if applicable:

Not applicable

Any other matters prescribed by statute that are applicable to the specific agency or to any

specific rule or class of rules. When applicable, matters shall include, but not be limited to:

a. Whether the rule requires a permit, whether a general permit is used and if not, the

reasons why a general permit is not used:

A marijuana facility agent license, issued according to A.R.S. § 36-2855, is a general
permit. A marijuana establishment license or marijuana testing facility license, issued
according to A.R.S. § 36-2854, is specific to the license holder, location, and scope of

services provided. As such, a general permit is not applicable and is not used.

b. Whether a federal law is applicable to the subject of the rule, whether the rule is
more stringent than the federal law and if so, citation to the statutory authority to
exceed the requirements of the federal law:

Not applicable
[ Whether a person submitted an analysis to the agency that compares the rule’s

impact of the competitiveness of business in this state to the impact on business in

other states:
Not applicable

A list of any incorporated by reference material and its location in the rules:




Not applicable
Whether this rule previously made, amended, repealed or renumbered as an emergency

rule. If so, the agency shall state where the text changed between the emergency and the

exempt rulemaking packages:
The rule was not previously made, amended, repealed, or renumbered as an emergency rule.

The full text of the rules follows:




Section

R9-18-102.

Section

R9-18-302.

R9-18-303.
R9-18-304.
R9-18-305.
R9-18-308.

TITLE 9. HEALTH SERVICES
CHAPTER 18. DEPARTMENT OF HEALTH SERVICES
ADULT-USE MARIJUANA PROGRAM
ARTICLE 1. GENERAL

Fees
ARTICLE 3. MARIJUANA ESTABLISHMENTS

Marijuana Establishment License Allocation Process for Earlhy Applicants Who Submit

an Application under R9-18-303(A) A.R.S. § 36-2854(A)(1)(f)
Applying for an Initial Marijuana Establishment License

Applying for Approval to Operate a Marijuana Establishment
Changes to a Marijuana Establishment License

Administration



ARTICLE 1. GENERAL

R9-18-102. Fees

A
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An applicant submitting an application to the Department shall submit the following
nonrefundable fees:

1. For Except as specified in subsection (B), for a marijuana facility agent license:

a. For an initial license for an applicant submitting the applicant’s fingerprints on a
fingerprint card, $300;

b. For renewal of a license for an applicant submitting the applicant’s fingerprints
on a fingerprint card, $300;

C. For an initial license for an applicant submitting a copy of the applicant’s current
level 1 fingerprint clearance card issued pursuant to A.R.S. § 41-1758.07, $150;
and

d. For renewal of a license for an applicant submitting a copy of the applicant’s

current level 1 fingerprint clearance card issued pursuant to A.R.S. § 41-1758.07,

$150;

2. For changing information on a marijuana facility agent’s license, $10;
3. For requesting a replacement marijuana facility agent license, $10;
4, For Except as specified in subsection (C), for a marijuana establishment license:

a. An application fee for an initial license, $25,000; and

b. A license fee for license renewal, $5,000;
5. For applying for an approval to operate, $2,500;
6. To change the location of a marijuana establishment’s retail site, cultivation site, or

manufacturing site, $2,500;
7. To add a cultivation site or manufacturing site, $2,500;
8. To change the approved activities for a marijuana establishment’s retail site, cultivation

site, or manufacturing site, $2,500; and

9. For a marijuana testing facility license:
a. For an initial license, $25,000; and
b. For license renewal, $5,000.

An applicant for an initial marijuana facility agent license is not required to submit the applicable

fee in subsection (A)(1) if the applicant, as part of the application packet in R9-18-201, submits

an attestation that the applicant meets the criteria for waiver of licensing fees in A.R.S. § 41-
1080.01.




An applicant submitting an application to the Department for an initial marijuana establishment
license under A.R.S. § 36-2854(A)(1)(f) shall submit a nonrefundable application fee of $5,000.




ARTICLE 3. MARIJUANA ESTABLISHMENTS

R9-18-302. Marijuana Establishment License Allocation Process for Early Applicants Who
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Submit an Application under R9-18-303(A} A.R.S. 8§ 36-2854(A)(1)(f)

If the Department receives more marijuana establishment license applications according to R9-

18-303 that are complete and compliant with A.R.S. Title 36, Chapter 28.2, and this Chapter to

participate in the allocation process than the number of licenses the Department is allowed to

issue, the Department shall allocate the marijuana establishment licenses based on random

drawing.
If an entity is allocated a marijuana establishment license under subsection (A), the entity shall

ensure that each principal officer and each board member, specified according to R9-18-301,

obtains a marijuana facility agent license according to R9-18-201 before the entity submits an

application for an approval to operate according to R9-18-304.

If the Department does not allocate a marijuana establishment license to an applicant that had

submitted a marijuana establishment license application according to R9-18-303 that the

Department determined was complete and compliant with A.R.S. Title 36, Chapter 28.2, and this

Chapter to participate in the allocation process, the Department shall provide a written notice to



the applicant that states that, although the applicant’s marijuana establishment license application
was complete and compliant with A.R.S. Title 36, Chapter 28.2, and this Chapter, the Department
did not allocate the applicant a marijuana establishment license under the processes in this
Section.

If the Department receives a marijuana establishment license application at a time other than the
time stated in R9-18-303(A), the Department shall return the application, including the
application fee, to the entity that submitted the application.

R9-18-303. Applying for an Initial Marijuana Establishment License

2021 To apply for an initial marijuana establishment license under A.R.S. 8§ 36-2854(A)(1)(f), an
applicant shall electronically submit to the Department, between December 1, 2021, and
December 14, 2021;

1. The following information in a Department-provided format:
a. The legal name of the proposed marijuana establishment;
b . .

eb. The following information for the applicant:
i. Name of the entity applying,
ii. Type of business organization,
iii. Arizona mailing address,
iv. Telephone number, and
V. E-mail address;
ecC. For a business organization that is not a publicly traded corporation, the name,

residence address, and date of birth of each principal officer er and each board

member according to R9-18-301;

£d. For a business organization that is a publicly traded corporation, the name,

residence address, and date of birth of each principal officer er and each board

member, according to R9-18-301, who is entitled to 10% or more of the profits of

the proposed marijuana establishment;

ge.  Whether the applicant agrees to allow the Department to submit supplemental
requests for information;

hf. A-statement An attestation that, if the early applicant is issued a marijuana

establishment license, the proposed marijuana establishment will not operate



until the proposed marijuana establishment is inspected and obtains an approval
to operate from the Department;

£Q. An attestation that the applicant understands and will comply with the
requirements in A.R.S. Title 36, Chapter 28.2, and this Chapter;

§h. An attestation that information provided to the Department to apply for a
marijuana establishment license is true and correct; and

ki. The signatures of each principal officer and each board member of the proposed
marijuana establishment according to R9-18-301 and the date signed:;

Documentation that the applicant is in good standing with the Arizona Corporation

Commission;
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An attestation from each principal officer and each board member listed according to

|

subsection (A)(1)(c) or (d) that, subject to the completion of expungement proceedings

according to A.R.S. § 36-2862 if applicable, the principal officer or board member does

not have an excluded felony offense, as defined in A.R.S. § 36-2801;
Documentation that the applicant is eligible to apply under A.R.S. § 36-2854(A)(9), as

|~

specified in subsection (B);
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Documentation confirming that each principal officer or board member who meets the

criteria in subsections (B)(1) and (2) cannot be removed from the principal officer’s or

board member’s position without:

a. The written consent of the principal officer or board member, or

b. A court order for removal of the principal officer or board member; and

%6. The application fee in-R9-18-102 R9-18-102(C) for a marijuana establishment license.

An applicant is eligible to apply for a marijuana establishment license under subsection (A) if:

1. One or more of the principal officers or board members of the applying entity holds at

least 51% ownership in the entity; and

2. Each individual specified according to subsection (B)(1) as being one or more of the

principal officers or board members of the applying entity holding an aggregate of at least

51% ownership in the entity:

a. Has a certificate of completion of the Department-provided educational training

course focusing on:

i. State laws and requlations related to the operation of a marijuana

establishment,

11



ii. Obtaining financial backing, and

iil. Specific requirements in the rules of this Chapter; and

|=

Meets three of the following four criteria:

Had a household income in at least three of the previous five years that,

for the respective year, was less than 400% of the federal poverty level,

which is the annual household income for a household of a particular size

that is specified in the poverty quidelines updated annually in the Federal

Register by the U.S. Department of Health and Human Services;

ii. Has been adversely affected by the enforcement of previous marijuana

laws because the individual:

Q) Is eligible for and has petitioned for expungement pursuant to
A.R.S. 36-2862; or

2 Was convicted in Arizona of a violation of federal or state law

related to marijuana or marijuana paraphernalia, and does not

have an excluded felony offense;

Has been adversely affected by the enforcement of previous marijuana

laws because the individual is related, as one of the following, to another

individual who was convicted in Arizona of a violation of federal or state

laws related to marijuana or marijuana paraphernalia:

(1)  Spouse;
(2) Surviving spouse, as defined in A.A.C. R9-1-301:
(3) Parent, as defined in A.A.C. R9-1-301;
(4)  Child;
(5) Sibling; or
(6) Legal guardian, as defined in A.A.C. R9-1-301; or
iv. Has a physical address, and has lived for at least three of the previous

five years at the physical address, in a community that has been

identified by the Department as being disproportionately affected by the

enforcement of Arizona’s previous marijuana laws.

An applicant shall ensure that an-rdividuals-netan-applicantprincipal-officer-or-board

aaTalaalaValdlaTaMaalaldaW dat-Ta V/aWaals HahRa—e ~1a alaalala alaldalaTala -gn noprincipalof‘ficeror

board member of the applying entity is a principal officer or board member on more than one

other marijuana establishment license application, for a total of no more than two marijuana

establishment license applications, submitted according to subsection (A).
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Exeeptas-speeitied-in-R9-18-304(B)-before Before an entity with a marijuana establishment

license begins operating a marijuana establishment, the entity shall apply for and obtain an

approval to operate a marijuana establishment from the Department.

For purposes of subsection (B), “ownership” means that an individual has an interest in an

applying entity that:

1. Entitles the individual to at least that portion of distributed profits of the applying entity

that is proportional to the percentage of the individual’s interest in the applying entity;

2. Ensures that the individual has a percentage of the voting rights in the applying entity that
is proportional to the percentage of the individual’s interest in the applying entity; and
3. Is not subject to restrictions or assignments of voting rights or other arrangements that

causes or may cause benefits derived from the individual’s interest in the applying entity

to go to another individual due to any circumstance other than voluntary sale of the

interest or the individual’s death or incapacity.

R9-18-304. Applying for Approval to Operate a Marijuana Establishment

A

Exceptas-provided-in-subsection{B)-te To apply for approval to operate a marijuana

establishment, a principal officer or board member of the entity holding a marijuana
establishment license shall electronically submit to the Department, within 18 months after the

marijuana establishment license was issued:

1. The following information in a Department-provided format:
a. The name and license number of the marijuana establishment;
b. The physical address of the marijuana establishment’s retail site;
[ The county in which the marijuana establishment’s retail site is located;

13
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ed. The marijuana establishment’s Transaction Privilege Tax Number issued by the
Arizona Department of Revenue;

ee. The marijuana establishment’s proposed hours of operation;

ef. Whether the marijuana establishment agrees to allow the Department to submit
supplemental requests for information;

fq. Whether the marijuana establishment’s retail site is ready for an inspection by the
Department;

gh.  If the marijuana establishment’s retail site is not ready for an inspection by the
Department, the date the marijuana establishment’s retail site will be ready for an
inspection by the Department;

ki, An attestation that the information provided to the Department to apply for
approval to operate a marijuana establishment is true and correct; and

k. The signature of each principal officer and each board member of the marijuana
establishment according to R9-18-301 and the date signed;

A copy of documentation issued by the local jurisdiction to the marijuana establishment

authorizing occupancy of the building as a marijuana establishment’s retail site, such as a

certificate of occupancy, a special use permit, or a conditional use permit;

Documentation, in a Department-provided format, of:

a. Ownership of the physical address of the marijuana establishment’s retail

location, signed and dated within 60 calendar days before the date of application;

or

|=

Permission from the owner of the physical address of the marijuana

establishment’s retail location for the applicant to operate a marijuana

establishment at the physical address, signed, notarized, and dated within 60

calendar days before the date of application;

A list of which of the following activities the marijuana establishment is requesting

approval to provide at the retail site:

a. Cultivation,
b. Manufacturing of marijuana products, or
C. Manufacturing of edible marijuana products;

If requesting approval to manufacture edible marijuana products, a copy of the marijuana
establishment’s license or permit of the location as a food establishment, issued under 9
A.A.C. 8, Article 1;

A site plan drawn to scale of the marijuana establishment’s retail site showing streets,

14
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property lines of the contiguous premises, buildings, parking areas, outdoor areas if
applicable, fences, security features, fire hydrants if applicable, and access to water
mains;

6:7. A floor plan drawn to scale of the building where the marijuana establishment’s retail site

is located showing the:

a. Layout and dimensions of each room,

b. Name and function of each room,

C. Location of each hand washing sink,

d. Location of each toilet room,

e. Means of egress,

f. Location of each video camera,

g. Location of each panic button, and

h. Location of natural and artificial lighting sources;

8. Beginning March 1, 2022, a certificate of completion of the Department-provided
educational training course focusing on the operation of a marijuana establishment for
each principal officer and each board member according to R9-18-301.:

9. Documentation of the marijuana facility agent license for each principal officer and each

board member according to R9-18-301; and

+10. The applicable fee in R9-18-102 for applying for an approval to operate.

The Department shall process, as provided in R9-18-103, a request submitted according to

subsection (A) for approval to operate a marijuana establishment.

R9-18-305. Changes to a Marijuana Establishment License

A

A marijuana establishment receiving-a-marijuana-establishment-Hicense-pursuant to-R9-18-303(E)

that is a dual licensee may not separately transfer or assign the dispensary registration certificate

or the marijuana establishment license.
Except as provided in subsection (C), a marijuana establishment may change the location of the
marijuana establishment’s retail site, manufacturing site, or cultivation site to another location in

the state.

15



C. For a marijuana establishment that received a marijuana establishment license under A.R.S. § 36-

2854(A)(1)(c), the marijuana establishment may only change the location of the marijuana

establishment’s retail site to another location in the same county for which the original marijuana

establishment license was issued.

D. A marijuana establishment shall not cultivate, manufacture, distribute, dispense, or sell marijuana

or a marijuana product at a new location of the marijuana establishment’s retail site,

manufacturing site, or cultivation site or make a change in the activities conducted at a current

location until the marijuana establishment:

1. Submits an application for a change in R9-18-306; and
2. Receives from the Department an amended marijuana establishment license or an
approval for:
a. The new location of the marijuana establishment’s retail site, manufacturing site,
or cultivation site; or
b. The requested change in the activities conducted at a current location.
R9-18-308. Administration
A A marijuana establishment shall:
1. Ensure that the marijuana establishment’s retail site is operating and available to provide
marijuana and marijuana products to consumers:
a. At least 30 hours weekly between the hours of 7:00 a.m. and 10:00 p.m.; and
b. Within 18 months after receiving the marijuana establishment license;
2. Develop, document, and implement policies and procedures regarding:

a. Job descriptions and employment contracts, including:

i. Personnel duties, authority, responsibilities, and qualifications; and

ii. Supervision;
b. Training of marijuana facility agents, including the requirements of A.R.S. Title
36, Chapter 28.2, and this Chapter;
c. Inventory control, including:
i. Tracking;
ii. Packaging;

iii. Acquiring marijuana or marijuana products from a dispensary or another
marijuana establishment;

iv. Providing marijuana or marijuana products to another marijuana
establishment or a dispensary; and

\2 Either:

16



(1) Providing samples of marijuana or marijuana products to a
marijuana testing facility for testing, or

(2 Allowing a marijuana facility agent associated with a marijuana
testing facility access to marijuana or marijuana product to

collect samples; and

=

For a marijuana establishment that received the marijuana establishment license
under A.R.S. § 36-2854(A)(1)(f), how the marijuana establishment will provide a

benefit to one or more communities disproportionately affected by the

enforcement of Arizona’s previous marijuana laws, such as through:

i. Specific hiring or interning practices; or

ii. Donation of a percentage of gross profits to one or more non-profit,

community-based organizations, not affiliated directly or indirectly with

the marijuana establishment, that focus on social or health inequities in a

community; and
é-e.  Advertising that comply with the requirements in A.R.S. § 36-2859;

Maintain copies of the policies and procedures at the marijuana establishment’s retail site

and provide copies to the Department for review upon request;

Review marijuana establishment policies and procedures at least once every 12 months

from the issue date of the marijuana establishment license and update as needed;

Ensure that all principal officers, board members, employees and volunteers providing

services for the marijuana establishment maintain valid marijuana facility agent licenses

with the Department and that the marijuana facility agent licenses are linked to the

marijuana establishment through the Department’s electronic system,;

Ensure that each marijuana facility agent has the marijuana facility agent’s license in the

marijuana facility agent’s immediate possession when the marijuana facility agent is:

a. Working or providing volunteer services at the marijuana establishment’s retail
site or the marijuana establishment’s cultivation site or manufacturing site, or

b. Transporting marijuana for the marijuana establishment;

Not allow an individual who does not possess a marijuana facility agent license or who

does not meet the requirements in A.R.S. § 36-2855(E) to:

a. Serve as a principal officer or board member for the marijuana establishment,
b. Be employed by the marijuana establishment, or
C. Provide volunteer services at or on behalf of the marijuana establishment;

Provide written notice to the Department, including the date of the event, within 10

17



working days after the date, when a marijuana facility agent no longer:

a. Serves as a principal officer or board member for the marijuana establishment,
b. Is employed by the marijuana establishment, or
C. Provides volunteer services at or on behalf of the marijuana establishment;

9. Document and report any loss or theft of marijuana or a marijuana product from the

marijuana establishment’s retail site, cultivation site, or manufacturing site to the
appropriate law enforcement agency;

10. Maintain copies of any documentation required in this Chapter for at least 12 months
after the date on the documentation and provide copies of the documentation to the
Department for review upon request; and

11. Post the following information in a place that can be viewed by individuals entering the

marijuana establishment’s retail site:

a. If applicable, the marijuana establishment’s approval to operate;
b. The marijuana establishment license;
C. A sign in a Department-provided format that contains the following language:

i. “WARNING: There may be potential dangers to fetuses caused by
smoking or ingesting marijuana while pregnant or to infants while
breastfeeding,” and

ii. “WARNING: Use of marijuana during pregnancy may result in a risk of
being reported to the Department of Child Safety during pregnancy or at
the birth of the child by persons who are required to report;” and

d. The hours of operation during which the marijuana establishment will sell or
otherwise transfer marijuana or a marijuana product to a consumer.
B. If a marijuana establishment cultivates marijuana, the marijuana establishment shall cultivate the

marijuana in a secure location according to R9-18-312.
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